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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A

DONALD T. DURBI N,

Plaintiff, No. C02-0302 BZ

ORDER GRANTI NG PLAI NTI FF' S
MOTI ON FOR A PRELI M NARY

I NJUNCTI ON

V.
NATI ONAL LOAN | NVESTORS,
Def endant .

N N N N N N N N N N’

Before the court is plaintiff's notion for a prelimnary
injunction to restrain defendant from proceeding with a
Trustee's sale of plaintiff's real property in Mntana pendi ng
a final determ nation of the underlying action for declaratory
and equitable relief.* In October, 1997, plaintiff borrowed
approxi mately $160, 000 on a personal line of credit he
obtained fromFirst Bank (the "first personal debt"). The

personal line of credit was secured by plaintiff's real

! The parties have consented to the jurisdiction of a
United States Magistrate Judge for all proceedings including
entry of final judgnment pursuant to 28 U S.C. § 636(c).
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property in Montana. Plaintiff paid this |oan off in 1999.
Subsequently, plaintiff again borrowed approxi mately $160, 000
on the personal line of credit (the "second personal debt"),

t hough he contends this debt was unsecured. Defendant clains
that in 2001, it purchased this debt fromFirst Bank's
successor in interest, U S. Bank.

Meanwhi l e, plaintiff was sued by U S. Bank for noney owed
by A Montana Lifestyle, Inc. and guaranteed by plaintiff (the
"corporate debt"). U S. Bank assigned this guarantee to
defendant. | n Decenber, 2000, the parties entered into a
Settl ement Agreenent, which included Rel ease and Integration
clauses. Plaintiff clainms that the Settl ement Agreenent was
i ntended to govern not just the dispute relating to the
corporate debt, but any and all disputes between plaintiff,
defendant and U.S. Bank, including any dispute relating to the
second personal debt. Defendant contends that the Settl enent
Agreenent was nmeant only to govern the parties' dispute over
the corporate debt. On April 11, 2002, defendant served
plaintiff with a Notice of Trustee's Sale, informng himof a
Septenber 9, 2002 sale of plaintiff's real property in Mntana
whi ch, according to defendant, secures the second personal
debt. Plaintiff now noves for a prelimnary injunction
pursuant to Fed. R Civ. P. 65 to restrain this sale pending
the resolution of this action. Trial is set for Decenber 2,
2002.

Def endant first argues that the |ocal action doctrine
bars this court fromenjoining a sale of real property in

Mont ana. The | ocal action doctrine stands for the proposition
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that "[a] l|ocal action involving real property can only be
brought within the territorial boundaries of the state where

the land is located.” Hayes v. @Glf Gl Corp., 821 F.2d 285,

287 (5th Cr. 1987)(citing Ellenwod v. Marietta Chair Co.,

158 U.S. 105, 107 (1895)).2 In other words, "federal and
state courts lack jurisdiction over the subject matter of
clainms to land | ocated outside the state in which the court
sits."3 |d.

This case is distinguishable. Local actions are those
where the transactions upon which they are founded could only
have occurred in the |location where the real property was

situated. See, e.qg., Ellenwod, 158 U S. at 108 (trespass to

| and and conversion of tinber thereon); Livingston v.
Jefferson, 15 F. Cas. 660, 667 (No. 8411)(C.C.D. Va.
1811)(trespass to |l and); Hayes, 821 F.2d at 288 (action to
termnate interest in land under an oil and gas lease); Still

V. Rossville Crushed Stone Co., 370 F.2d 324, 325 (6th Gr.

1966), cert. denied, 387 U S. 918 (1967)(action for danage to

real estate). Contrary to defendant's assertions, however,

the focus of this action is not the parties' rights with

2 Al 't hough defendant has cited no authority fromthe Ninth
Circuit on the local action doctrine, and this court is aware
of none, a nunber of federal and state courts have recogni zed
and ayplied the rule. See Hayes, 821 F.2d at 287 (collecting
cases).

3 There is sone dispute over whether the local action
doctrine runs to the jurisdiction or the venue of a court, see
Trust Co. Bank v. U.S. Gypsum Co., 950 F.2d 1144, 1149 n.7 (5th
Cr. 1992), and whether federal or state |aw should determ ne
the application of the |ocal action doctrine. See id. at 1149-
50. However, | need not address these questions because, as
shown below, this is not the type of claimto which the |oca
action doctrine applies.
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respect to plaintiff's real property in Mntana, but their
rights and responsibilities under the Settlenent Agreenent.?
Det er mi ni ng whet her the second personal debt was di scharged by
the Settlenment Agreenent would at nost only indirectly affect
the parties' rights to the property in Montana. Ganting
plaintiff's notion would nerely allow the underlying action to
proceed unaffected by the proposed sale. Therefore, the | ocal
action doctrine does not |imt this court's jurisdiction to
grant a prelimnary injunction enjoining the sale of the
Mont ana property.

A prelimnary injunction "is not a prelimnary
adj udication on the merits but rather a device for preserving
the status quo and preventing the irreparable loss of rights

before judgnent." Sierra On-Line, Inc. v. Phoenix Software,

Inc., 739 F.2d 1415, 1422 (9th Cr. 1984). "Prelimnary
injunctive relief is available to a party who denonstrates
either: (1) a conbination of probable success on the nerits
and the possibility of irreparable harm or (2) that serious
guestions are raised and the bal ance of hardships tips inits
favor . . . . These two formulations represent two points on
a sliding scale in which the required degree of irreparable
harmincreases as the probability of success decreases.” A&M

Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1013 (9th GCr

2001)(citing Prudential Real Estate Affiliates, Inc. v. PPR

Realty, Inc., 204 F.3d 867, 874 (9th G r. 2000)). See also

4 Al t hough defendant argues that plaintiff is asking the

court to extinguish the Deed of Trust on his property in
Montana, | find nothing in plaintiff's prayer asking ne to do
so. Nor could defendant point to anything during argunent.
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Stuhlbarg Int'l Sales Co.. Inc. v. John D. Brush and Co.,

Inc., 240 F.3d 832, 839-40 (9th Cr. 2001); Arcanuzi V.

Continental Air Lines, Inc., 819 F.2d 935, 937 (9th G r

1987). "'The critical elenment in determning the test to be

applied is the relative hardship to the parties. |If the

bal ance of harmtips decidedly toward the plaintiff, then the
plaintiff need not show as robust a |ikelihood of success on

the nmerits as when the balance tips less decidedly.'" Sierra

On-Line, Inc., 739 F.2d at 1421 (quoting Benda v. G and Lodge
of the Int'l Ass'n of Machinists, 584 F.2d 308, 315 (9th G

1978), cert. denied, 441 U S. 937 (1979)).

In this case, defendant has not established that it would
be harnmed if the sale of the Montana property were tenporarily
enj oi ned for about 3 nonths until a final resolution of this
action. Its only claimis that it would delay it from
enforcing its rights under the security agreenent. Plaintiff,
on the other hand, has denonstrated that he would suffer
irreparable harmif the sale were to proceed. Plaintiff would
| ose his property in Montana before a decision was rendered on
the proper interpretation and scope of the Settl enent
Agreenment. If | were to rule in plaintiff's favor in this
action, there would be no | egal basis for defendant having
sold the property, yet plaintiff would no | onger own the
property.

Furthernore, plaintiff has raised serious questions
regarding the interpretation of the Settl enent Agreenent.
Plaintiff points to broad | anguage in the Miutual Rel ease

clause indicating the desire of both parties to settle al
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clainms "arising out of the debtor/creditor relationship that
originated from Bank's Bozeman, Mntana | ocations.” Under
California law, "where a witten agreenent attenpts to cover
all relationships of the contracting parties, interpretation
to be given the contract is determned, as a nmatter of |aw,

solely fromthe instrunment itself . . . ." General Cas. Co.

of Am v. Azteca Filnms, Inc., 278 F.2d 161, 168 (9th Cr.),

cert. denied, 364 U S. 863 (1960)(citing Republic Pictures

Corp. v. Rogers, 213 F.2d 662, 665 (9th Cr.), cert. denied,
348 U.S. 858 (1954)). Defendant disputes whether the second
per sonal debt originated in Montana, and seeks to introduce
parol evidence of defendant's intent tolimt the ternms of the
Settlement Agreenent to the dispute over the corporate debt by
claimng that plaintiff fraudulently m srepresented the fact

t hat he had no other debts with U S. Bank other than the

corporate debt. See California State Auto. Ass'n Inter-Ins.

Bureau v. Policy Managenent Sys. Corp., 1996 WL 45280 at *11

(N.D. Cal. Jan. 9, 1996)(citing Ron G eenspan Vol kswagen, Inc.

v. Ford Motor Land Dev. Corp., 32 Cal. App. 4th 985, 992-95

(1995))("Under California law, a contract integration
provision stating that all representations are contained
therein does not bar a claimof fraudul ent i nducenent by parol

m srepresentations . . . ."); Sanguinetti v. View ogic Sys.,

Inc., 1996 W. 33967 at *15-16 (N.D. Cal. Jan 24, 1996) (sane).
In response, plaintiff denies there was any fraud and argues
that, in any event, defendant undertook its own investigation

of plaintiff's financial history. See Goodman v. Jonas, 142

Cal. App. 2d 775, 793 (1956) ("It is a well settled rule that
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where a party relies on his independent investigation after
acquiring all the know edge he desires w thout hindrance, he
will not be heard to say that he relied on the representation
of the other party.").®

Wthout ruling on the nerits, it is clear that plaintiff
has rai sed serious questions for the purpose of granting a
prelimnary injunction. Mre inportantly, the bal ance of
hardships tip overwhelmngly in plaintiff's favor. Therefore,
under the second prong of the prelimnary injunction test, |
find it appropriate to grant a prelimnary injunction to
preserve the status quo pending a resolution of this action.

Def endant requests a bond pursuant to Fed. R Cv. P.
65(c) in the anmount of $100,000 for anticipated litigation
costs. "No restraining order or prelimnary injunction shal
i ssue except upon the giving of security by the applicant, in
such sum as the court deens proper, for the paynent of such
costs and danages as may be incurred or suffered by any party
who is found to have been wongfully enjoined or restrained."”
Fed. R Civ. P. 65(c). A district court has considerable
discretion in setting the anount of the security bond. See

Wal czak v. EPL Prolong, Inc., 198 F.3d 725, 733 (9th Cr

°> The parties have also filed a nunber of objections to
evi dence. Defendant's first objection is GRANTED as to whet her
Lucy Goodnan requested and received certain fornms. Defendant's
third objection is GRANTED as to Lucy Goodman's execution of
the Credit Conpliance Checklist. Defendant's fifth objection
is GRANTED. Defendant's sixth objection is GRANTED as to
def endant's knowl edge. Defendant's second, fourth and seventh
t hrough tenth objections are DEN ED

Plaintiff's first through fifth objections to Smth's

declaration are DENIED. Plaintiff's sixth through eighth
objections to Smth's declaration are GRANTED as to Ms. Tubbs
representations to M. Smth. Plaintiff's objection to Iriki's
decl aration i s DEN ED
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1999). "The amount of the bond will generally be what the
court deenms sufficient to cover |osses and damages incurred or
suffered by the party enjoined if it turns out that the

i njunction should not have been granted."” AT&T Conmuni cations

v. Pac. Bell, 1996 W. 940836 at *11 (N.D. Cal. July 3, 1996),

aff'd, 108 F.3d 1384 (9th Cir. 1997). Defendant has failed to
of fer any evidence of damage it would incur by tenporarily
enjoining the sale of the Montana property. Nor has def endant
cited any authority for the proposition that a plaintiff
seeking a prelimnary injunction nust post a security bond for
the potential costs in litigating the underlying action.
Regar dl ess of whether the sale is enjoined, defendant woul d
still incur the same costs in litigating the underlying
action. Therefore, defendant's request for a $100, 000
security bond is DENIED. However, it is hereby ORDERED t hat
plaintiff post security in the amunt of $2,500 for any |osses
or danages associated with the canceling of the Trustee's
sal e.

Accordingly, pursuant to Fed. R Cv. P. 65, | hereby
GRANT plaintiff's notion for prelimnary injunctive relief
pendi ng the final disposition of this action.

Dat ed: August 28, 2002

/[ s/ Bernard Zi nmer nan
Ber nard Zi nmer nan
United States Magistrate Judge
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